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Legal Advocacy
MANDATORY REPORTING

CONFIDENTIALITY 

Legal Advocacy:

Mandatory Reporting
PART ONE

Learning Objectives

1. I understand Wisconsin mandatory reporting laws and my role related 
to reporting

2. I can explain the differences between privilege and confidentiality

3. I learned strategies to enhance clients’ confidentiality and privilege

4. I understand my role as an advocate in the criminal and civil legal 
systems
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What does Mandatory Reporting Cover?

Child Abuse and Neglect

Individuals at Risk (adults at risk and elders at risk)

Purpose

To help ensure that people who are vulnerable/perceived as vulnerable  
are protected

They may be vulnerable and therefore often targeted, for various reasons, 
including:

• Age

• Experience

• Cognitive Ability/Development

• Lives are Dependant on/Controlled by Others

What is a Mandated Reporter?

Someone who is required by 

law to report abuse or neglect 

to the appropriate authorities
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Who are Mandated Reporters?

Individuals that are specifically referenced in the Wisconsin Statutes

“Laundry List” of professions who are referenced in the statute 

Who Must Report Child Abuse

Most licensed professionals who work with children  

Also includes LE, teachers, medical professionals

Now includes all school employees

What must be reported?

Suspicion that a child “seen in the course of professional duties”:

• Has been abused or neglected

• Has been threatened with abuse or neglect and that abuse or 
neglect of the child will occur
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How is abuse defined?

• Physical

•Emotional

•Sexual

Sexual Abuse

Defined by reference 
to acts that would 
constitute certain sex 
crimes. 

Crimes Referenced

940.225 (sexual assault)

948.02 (sexual assault of a child)

948.025 (repeated acts of SA of a child)

948.05 (sexual exploitation of a child)
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http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=40694481&hitsperheading=on&infobase=stats.nfo&jump=940.225&softpage=Document
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=40694481&hitsperheading=on&infobase=stats.nfo&jump=948.02&softpage=Document
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=40694481&hitsperheading=on&infobase=stats.nfo&jump=948.025&softpage=Document
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=40694481&hitsperheading=on&infobase=stats.nfo&jump=948.05&softpage=Document


5

Crimes Referenced  continued

Permitting, allowing or encouraging a child to violate s.944.30
(prostitution)

948.055 (causing a child to view or listen to sexual activity)

948.10 (exposing genitals or pubic area)

When to Report?

Immediately upon receiving or viewing information 

that MUST be reported 

“Reasonable suspicion” is enough

Exceptions

To allow children to receive confidential “health care services”:

1. Family Planning Service

2. Pregnancy Testing

3. Obstetrical Health Care or Screening

4. Diagnosis and Treatment for STI
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http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=40694481&hitsperheading=on&infobase=stats.nfo&jump=944.30&softpage=Document
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=40694481&hitsperheading=on&infobase=stats.nfo&jump=948.055&softpage=Document
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=40694481&hitsperheading=on&infobase=stats.nfo&jump=948.10&softpage=Document
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To Whom Does Exception Apply?

Physician

Physician Assistant

Registered or Licensed Nurse

When does it apply to a MR?

• When a “health care provider” provides any 

“health services” to a child

Exceptions to Exceptions?

• When sexual activity occurred or is likely to occur with a 

caregiver

• The child suffers from a mental illness or deficiency which 

renders them incapable or understanding or evaluating the 

consequences of his or her actions
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Exceptions to Exceptions? continued

•Because of age or immaturity the child, was or is incapable of 

understanding the nature or consequences of sexual activity

•Child was unconscious or otherwise physically incapable of 

communicating unwillingness to engage in sexual activities

Exceptions to Exceptions? continued

• Another participant was or is exploiting the child

• Other professional reasonable doubt as to the 

voluntariness of the child’s activities

What Happens to the Report?

In regards to reportable sexual abuse:

Within 12 hours LE must inform CPS of any reports involving:

• a caregiver

• child sex trafficking or prostitution

• where when no abuser can be ID’d

CPS must inform LE within 12 hours
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What About the Outcome?

Reports involving the outcome of the investigation will be 
provided:

• To those individuals whom are mandated reporters by 
statute

• These reports contain very minimal information and 
contain only the final outcome

TRUE OR FALSE:

Advocates are mandatory reporters under 

Wisconsin Law.

TRUE

FALSE

What About Advocates?

•They are not specifically referenced as 

a mandatory reporter in the statute.

•Individuals employed by SASP’s that 

are mandated reporters per their license 

or other characteristics are still 

considered mandatory reporters
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Take Home Message

For those folks who are mandatory reporters,                           

it is best practice to inform children of reporting policies:

• Allows children to make their own choices

• May depend on the chronological and/or 

developmental age of the child

TRUE OR FALSE:

Sexual intercourse involving 16 or 17 year olds

requires a report to CPS or LE under WI 

mandatory reporting law

TRUE

FALSE

Crimes Referenced

940.225 (sexual assault)

948.02 (sexual assault of a child)

948.025 (repeated acts of SA of a child)

948.05 (sexual exploitation of a child)
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http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=40694481&hitsperheading=on&infobase=stats.nfo&jump=940.225&softpage=Document
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=40694481&hitsperheading=on&infobase=stats.nfo&jump=948.02&softpage=Document
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=40694481&hitsperheading=on&infobase=stats.nfo&jump=948.025&softpage=Document
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=40694481&hitsperheading=on&infobase=stats.nfo&jump=948.05&softpage=Document
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Crimes Referenced continued

Permitting, allowing or encouraging a child to violate:

s. 944.30 (prostitution)

948.055 (causing a child to view or listen to sexual activity)

948.10 (exposing genitals or pubic area)

Legal Advocacy:

Protecting Confidentiality
PART TW O

Questions: 
Confidentiality and Privilege
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http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=40694481&hitsperheading=on&infobase=stats.nfo&jump=944.30&softpage=Document
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=40694481&hitsperheading=on&infobase=stats.nfo&jump=948.055&softpage=Document
http://folio.legis.state.wi.us/cgi-bin/om_isapi.dll?clientID=40694481&hitsperheading=on&infobase=stats.nfo&jump=948.10&softpage=Document
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Disclaimer #1

This presentation provides legal information only and does not 

constitute legal advice.  No agency should adopt any of the 

policies and procedures included here without first obtaining 

approval from the appropriate decision-makers, which could 

include a Board of Directors or an agency attorney.  

Disclaimer #2

This presentation is an overview only.  It is not comprehensive.  

In order to know how your agency handles these issues, you 

may want to consult with your supervisor, executive director, 

and/or board and check out your policies and procedures. 

Why is Confidentiality Important?

• Builds Trust

• Provides Physical Safety

• Provides Emotional Safety

• Allows victims a safe place to work through shame and guilt
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What Protects Confidentiality?

• Good recordkeeping

• Funding streams that require provision of confidential services 

• Privilege laws

• Agency policies

• Professional ethical obligations

VAWA 2005/2013 Reauthorization

Confidentiality is a grant condition for every state, tribe or territory 

receiving VAWA money

Grantees are required to protect the confidentiality and privacy of 

those receiving services
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VAWA 2005/2013 Reauthorization continued

Grantees may not disclose personally identifying information or 

individual information unless:

• Secure informed, written, reasonably time-limited consent 

• Release is compelled by statute or court mandate

When the going gets tough… 

• When someone can share information with you, but 
you can’t share it with them

• When you trust that the information seeker is looking 
out for the best interests of the victim

• When you think it could help the victim

• When it could really improve your relationship with 
that person

When the going gets tough…continued

• When you are new and they are pressuring you to 
reveal information

• When you suspect that the victim is either lying or 
not disclosing part of what is going on

• When you feel that sharing information will help the 
other person sympathize with the victim
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Privilege vs. Confidentiality:  
What is the difference?

Confidentiality is the over-

arching policy behind 

providing services to clients.  

Advocates at SASP’s provide 

confidential services to 

victims of SA.

Privilege is a subset of 

confidentiality – it prevents an 

advocate from being compelled 

to testify in court about 

conversations with victims.  It is 

a rule of evidence.

What are the policies behind rules of privilege?

• Based on principle that no court can compel privileged information

• Based on policy that the benefits of confidentiality outweigh the benefits 

of disclosure

• Based on the importance of the trust relationship between parties 

• Allows the victim to disclose without fear of public scrutiny
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Wisconsin Statute 905.045

Summary: A victim may refuse to disclose and prevent others from 

disclosing confidential communications made between a victim, an 

advocate who is acting in the scope of his or her duties as an advocate, 

and other persons who are working with the advocate to provide services 

and that occur in the course of providing counseling, assistance, or 

support services to the victim.

“Advocate” & “Victim”

Advocate means an individual 

who is an employee of or a 

volunteer for an organization the 

purpose of which is to provide 

counseling, assistance, or 

support services free of charge to 

a victim.

Victim means an individual who 

has been the subject of abusive 

conduct or who alleges that he or 

she has been the subject of 

abusive conduct, whether the 

victim has reported or not.

Confidential Communications

A communication or information is "confidential" if not 

intended to be disclosed to 3rd persons other than 

persons present to further the interest of the person 

receiving counseling, assistance, or support services.  

This includes such persons as interpreters, support 

persons, support group members, and family members.  
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TRUE OR FALSE:

The following victim statements 
are confidential communications       
(and privileged)

Statement made at support group?

TRUE

FALSE

Statement made to law enforcement in front of advocate?

TRUE

FALSE
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Statement made to advocate in front of DA?

TRUE

FALSE

Statement made to advocate in front of SANE?

TRUE

FALSE

Statement made to advocate in front of parent?

TRUE

FALSE
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Statement whispered to advocate in hall of courthouse?

TRUE

FALSE

Who may claim the privilege?

The privilege may be claimed by the victim, by the victim's guardian or 

conservator, or by the victim's personal representative if the victim is 

deceased. The advocate may claim the privilege on behalf of the victim. 

The advocate's authority to do so is presumed in the absence of evidence 

to the contrary.

Who may waive the privilege?

The victim can waive privilege

Waiver occurs when the victim 
“voluntarily discloses or 
consents to disclosure of any 
significant part of the matter or 
communication”  

What if the 

victim wants the 

advocate to talk 

to other people?
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Waiving the Privilege

• Only the victim (or legal decision-maker) may 
waive the privilege

• Advocates should inform the victim of the 
consequences of waiver.

• In many ways, it is best viewed as an all or 
nothing waiver

Involuntary Disclosures

• If anyone other than the victim discloses 

information w/o the victim’s consent, privilege still 

exists.

• The victim may still assert privilege and prevent 

the information from being disclosed to the court.

• The information is no longer confidential.

Trouble Spots

• Providing support services to victim in front of a 
third party 

• Any time the advocate discusses a case with 
another person who knows some, but not all, of the 
information about a situation

• Others are encouraging the victim to waive 
privilege 
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Trouble Spots:

Accompaniment during LE Interview

• Statements victim makes to law 

enforcement  are NOT privileged. 

Same is true with DA/VW coordinator.  

• If a victim reveals confidential 

information with law enforcement,       

it is no longer protected by privilege.    

To accompany or not to accompany … 

Yes, there is a risk that the advocate could be called 

as a witness to the proceedings in the room.

However, most programs believe that the value of an 

advocate accompanying a victim outweighs the slim 

chance they would be called as witness.

Inform victim that info shared with law enforcement is 

NOT confidential.

Trouble Spots:

Accompaniment during SANE exam

This is a little more complicated…  

• There is the potential for the information shared 

during the SANE to be discoverable

• Advocates should make it clear to victims that 

anything she wants to be kept in confidence, 

should be discussed before or after the SANE 
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Danger Zone 

• The advocate shares something with a 
county worker “off the record”

• The advocate shares something with a 
trusted LE officer

• A support group person shares something 
with a friend not in the support group

Danger Zone 

• The victim asks you to share what is going 
on with her with her employer

• A person posing as a prosecutor asks a 
child victim’s mother how the child is doing 
in therapy

•A victim witness person asks for your 
opinion on what is going on with a victim

How to Avoid Danger Zone

• Let others tell you what they know before you tell them 
what you know

• Refuse to share confidential information without first 
discussing it with the victim

• Use confidentiality agreements with support persons and 
those in support groups to try to prevent these folks from 
sharing confidential information
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Take Home Message

The fact that the victim sought/received services 
at an agency alone does not waive privilege

Exceptions to Confidentiality

For those receiving VAWA funds: 

• Exceptions seem to be extremely limited (Mandatory 
reporting of child abuse and neglect or adult at risk 
reporting).  Applies to those who are mandatory reporters 
under the statute only.

• Agencies who receive FVPSA (DV funding – applies to dual 
agencies) allow for permissive reporting of child abuse.

Exceptions to Confidentiality  continued

• What about immediate danger of suicide or homicide? 

• Potential that court will order that records are turned over

• Check your agency policy

• Any limitations should always be explained to victim
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Best Practices

Develop  policies on confidentiality and record-keeping

Keep the communication confidential

◦Do not discuss specifics of cases outside of your program.

◦When working on multi-disciplinary teams, state at the outset 

that in order for you to maintain privilege, you cannot provide 

information about individual clients. 

◦Never refer to the content of any of confidential conversation you 

had with the client. 

Written Policies

Develop confidentiality policy statement:

• Policy regarding how releases from other agencies will be 

handled (for example, in spite of release, agency will require 

the client to sign agency informed consent form).

•Be sure to include any exceptions to confidentiality

Forms to Develop

Intake form

Confidentiality agreement for agency staff

Confidentiality agreement for victim 

Confidentiality agreement for support persons

Confidentiality agreement for support group

Informed consent checklist to waive privilege
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Release of Information – VAWA 2005/2013

Must be:

• Informed

• Written

• Reasonably Time Limited

• Revocable

Services may not be 

conditioned upon victim’s 

signing of a release

Release should be 

sufficiently specific

Policy on Responding to Subpoenas

A subpoena is an official request for 

information sought during the court 

process

A subpoena can come from the court or 

a defense attorney, a district attorney, 

or other attorney

Recordkeeping: 
Reasons to Keep Records

• They are a critical aid in providing counseling and advocacy

• Allow advocates to offer consistent services, particularly as 
some clients may have long absences

• Protect program from liability

• Required by funding sources 
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Conclusion

This is confusing and some 
issues may not be resolved 
short of litigation.

Do the best you can keeping 
overall goals and 
philosophies in mind. 

Questions
Comments
Concerns

For more information:

Ian Henderson

ianh@wcasa.org
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